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  IN THE COURT OF ADDL. SESSIONS JUDGE (FTC), SONITPUR  
AT TEZPUR 

 
 
SESSIONS CASE NO.  :-  138 of 2018 
             (Under Section 302/324/325/149 of IPC  
             arising out of GR Case No 3127 of 2016) 
                                                             
 
Present     :-  R  Baruah 
      Addl. Sessions Judge (FTC),  

Sonitpur, Tezpur. 
 
 

Prosecutor     :- State of Assam 
 
       -Vs- 
 
Accused    :-  1. Abu Kalam, 

2. Sher Ali, 
3. Msstt Fatema Khatoon, 
4. Saidul Islam, 
5. Araj Ali, 
6. Msstt Majida Khatoon, 
7. Kuddush Ali & 
8. Rustam Ali,     

      All are under Dhekiajuli PS, 
      Dist- Sonitpur, Assam. 
 
 
Date of framing charge  :- 18-07-2018 & 08-11-2019. 
 
Date of Recording Evidence   :-  07-09-2018, 05-10-2018, 19-12-2018, 
       05-02-2019 & 13-05-2019. 
 
Date of examination of accused u/s  :-  17-08-2019. 
313 of Cr.P.C. 
 
Dates of Argument    :-  09-09-2019 & 11-09-2019. 
 
Date of Judgment    :-  19-11-2019 
 
Counsel of the Prosecution  :-  A Baruah      &     J Baruah,  
      Learned Addl. Public Prosecutors, 
      Tezpur. 
 
Counsel for Accused   :-        Mr B Borthakur, R Khatun,  
        Ld Advocates.   
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J U D G M E N T 

 

1.   In this case accused Abu Kalam, Sher Ali, Msstt Fatema Khatoon, 

Saidul Islam, Araj Ali, Msstt Majida Khatoon, Kuddush Ali and Rustam Ali are put 

for trial for the allegation of charge under Section 302/324/325/149 of the IPC. 

  

2.   The prosecution case in brief is that on 20-09-2016, the informant 

Akkas Ali lodged an FIR alleging inter alia that on 19-09-2016 at around 12.30 PM 

accused persons quarreled with the nephew of the informant namely Sah Ali @ 

Saha Ali and assaulted him with hand and lathi. As a result of assault, Sah Ali died 

on the spot.  

 

3.   On receipt of the ejahar, I/C Singri Out Post made G D Entry No.315 

dated 20-09-2016 and forwarded the same to OC, Dhekiajuli PS for registering the 

case. Accordingly, O/C, Dhekiajuli Police Station registered the case vide  

Dhekiajuli PS case No. 660/16 under Section 302/34 of IPC. Police after 

completion of investigation, submitted charge sheet against the accused Abu 

Kalam, Sher Ali, Msstt Fatema Khatoon, Saidul Islam, Araj Ali, Msstt Majida 

Khatoon, Kuddush Ali and Rustam Ali under Section 302/323/34 of IPC showing 

accused Araj Ali, Kuddush Ali and Rustam Ali as absconder in the charge sheet 

and laid the same before the learned CJM, Sonitpur, Tezpur for trial. Accordingly, 

the learned CJM, Sonitpur, Tezpur transferred the case to the Court of learned 

Addl. CJM, Sonitpur, Tezpur for trial. Since the offence is triable by the Court of 

Sessions, the same was committed to the Court of Sessions after furnishing the 

relevant copies under the provisions of Cr.P.C. 

 

4.   Initially, on appearance of the accused and after hearing the 

learned Advocate for both the sides, charge under Section 302/34 of the IPC 

framed against the accused persons. Lateron, the charges added and altered 

against the accused persons to under Section 302/324/325/149 of IPC. The above 

offences were read over and explained to the accused to which they pleaded not 

guilty and claimed to be tried.  

 

5.   To substantiate the case, prosecution has examined as many as 
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12(twelve) nos. of witnesses namely 1. Msstt Hanufa Khatoon (PW1), 2. Md Akkas 

Ali (PW2), 3. Md Taleh Hussain (PW3), 4. Msstt Manjila Khatoon (PW4), 5. Md 

Abdul Kadir (PW5), 6. Dr Ranjan Kr Das (PW6), 7. Md Safiqul Islam (PW7), 8. Miss 

Amina Khatoon (PW8). 9. Md Jiarul Islam (PW9), 10. Md Harjul Islam (PW10), 

11.Md Abdul Barek (PW11) & 12.Sri Gopal Singha (PW12).  

 

6.   Accused persons were examined under section 313 Cr.P.C. The 

defence plea is of total denial and declined to adduce defence evidence.  

 

7.   I have carefully gone through the record of the case and heard the 

learned Counsel for both the sides.  

  The Learned Additional Public Prosecutor submits that the 

prosecution has proved that all the accused are involved in the incident of murder 

and assault and in furtherance of common object.  

   On the other hand, learned Counsel for accused submits written 

argument by stating that there are vital contradictions in the prosecution 

evidences. The prosecution has also failed to examine one of the vital witness of 

the case namely Sahjahan. Learned defence Counsel also submitted that the date 

of death of deceased is contradicted as the medical officer mentioned the date of 

death of the deceased in the post mortem report as 19-06-2016 whereas as per 

FIR Sah Ali died on 19-09-2016, hence, it is doubtful. It is also submitted by the 

learned defence counsel in his written argument that the weapons of offence are 

not recovered or seized by the investigating officer. In support of his arguments, 

the learned defence Counsel cited the following case laws –  

1. Criminial Appeal No.1141 of 2007(SC), Mahavir Singh – vs – 

State of Madhya Pradesh. 

 

POINT FOR DETERMINATION 

 

8.   The point for decision in this case is that –  

(1) Whether the accused persons, on                      
19-09-2016, at about 12.30 PM at Tintakia Char 
under Dhekiajuli PS, were the members of an 
unlawful assembly and did in prosecution of 
common object, did commit murder by 
intentionally causing the death of Saha Ali? 
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(2)  whether the accused persons, on the same 
date, time and place mentioned above, were the 
members of an unlawful assembly and did in 
prosecution of common object, voluntarily 
caused grievous hurt to Abdul Barek by means 
of deadly weapon( dao, lathi, rod etc)? 
(3)   Whether the accused persons, on the same 
date, time and place mentioned above, were the 
members of an unlawful assembly and did in 
prosecution of common object, voluntarily 
caused hurt to Abdul Barek ? 
 
 

DISCUSSION, DECISION AND REASONS FOR THE DECISION: 

 

09.   Before appreciating the evidence, I am of the view that the 

evidence so adduced by the prosecution needs to be reflected.  

 

10.   P.W.1 in her evidence in- chief stated as follows; –  

“I know all the accused persons standing in the dock. The deceased/victim 

Sah Ali was my son. The incident occurred about two years ago at about 12.30 

PM. Abul Kalam is the elder brother of my husband. Our cultivating land are 

adjoining to each other. Three days prior to the incident i.e. on Saturday Abul 

Kalam confined a calf of ours alleging that the animal had entered into his land 

and kept the animal for three days in his house. On the day of incident i.e. on 

Monday in the morning at around 6/7 AM my husband along with VDP Secretary 

Taleh Hussain, Abdul Kadir and Safiqul Islam had been to the land of Abul Kalam 

where he was working to negotiate the matter and to bring back the cattle, but, 

Abul Kalam refused to hand over the cattle. Thereafter, during day time Abul 

Kalam released one of his cow into our tomato cultivation. Then my son Sahjahan 

went to the place to chase away the cattle from our tomato cultivation. Then the 

wife of Kalam namely Mojida Khatoon put rope around the neck of my son and 

pulled him. Then I, Madira Khatoon and Hanifa ran for rescue of my son. We could 

rescue Sahjanhan Ali from the clutches of Mojida. At that time my husband was in 

the masjid. Then the accused Abul Kalam, Haraj Ali, Kudus Ali, Rustam Ali, Saidul 

Islam, Jahirul Islam, Sher Ali and Fatema Khatoon are taking weapons such lathi 

dao etc. Noticing the accused persons coming with weapons my son Sah Ali tried 

to flee away from the place, then the accused Haraj Ali @ Araj hit Sah Ali on his 
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person with lathi. Sher Ali shouted and instructed that the victim should be hit so 

that he does not survived. Every accused assaulted Sah Ali with lathi and iron 

weapon. My son was died at the spot due to the assault. I restrained the assaults 

on my son Sah Ali, but, they also assault me, my daughters Manjila and Amina 

Khatoon. Hanifa fled away from the spot. After hearing the commotion my 

husband also came to the place and then Abul Kalam hit my husband on his head, 

hand and back with iron weapon. Other accused also assaulted my husband with 

weapons. After committing the assaults the accused persons fled away from the 

place. Then people gathered chased and after crossing the river caught Abul 

Kalam. And then also caught Fatema and Sher Ali and informed the VDP Secretary 

Taleh Hussain. Police was informed. Police came to the spot and verified the place. 

At the time of visiting of police the dead body of Sah Ali was kept near the Masjid 

by the police. Then, police took away the dead body.  Akkas Ali lodged the FIR on 

the next day. The incident occurred on the road near my land. We took treatment 

for the injuries. Police recorded my statement.”  

 During cross by defence PW1 said as follows; –  

  “It is not a fact that I did not state before police that when rope was put 

on the neck of my son Sahjahan, I along with Manjila and Hanifa went for his 

rescue. 

  It is not a fact that I have not stated before police that “Then my son 

Sahjahan went to the place to chase away the cattle from our tomato cultivation. 

Then the wife of Kalam namely Mojida Khatoon put rope around the neck of my 

son and pulled him. Then I, Madira Khatoon and Hanifa ran for rescue of my son. 

We could rescue Sahjanhan Ali from the clutches of Mojida. At that time my 

husband was in the masjid. Then the accused Abul Kalam, Haraj Ali, Kudus Ali, 

Rustam Ali, Saidul Islam, Jahirul Islam, Sher Ali and Fatema Khatoon are taking 

weapons such lathi dao etc. Noticing the accused persons coming with weapons 

my son Sah Ali tried to flee away from the place, then the accused Haraj Ali @ 

Araj hit Sah Ali on his person with lathi. Sher Ali shouted and instructed that the 

victim should be hit so that he does not survived. Every accused assaulted Sah Ali 

with lathi and iron weapon. My son was died at the spot due to the assault. I 

restrained the assaults on my son Sah Ali, but, they also assault me, my daughters 

Manjila and Amina Khatoon. Hanifa fled away from the spot. After hearing the 

commotion my husband also came to the place and then Abul Kalam hit my 
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husband on his head, hand and back with iron weapon. Other accused also 

assaulted my husband with weapons. After committing the assaults the accused 

persons fled away from the place. Then people gathered chased and after 

crossing the river caught Abul Kalam. And then also caught Fatema and Sher Ali 

and informed the VDP Secretary Taleh Hussain. Police was informed. Police came 

to the spot and verified the place. At the time of visiting of police the dead body 

of Sah Ali was kept near the Masjid by the police. Then, police took away the dead 

body.  Akkas Ali lodged the FIR on the next day. The incident occurred on the road 

near my land. We took treatment for the injuries”.  

  I do not know whether police seized the weapons of assault. I have not 

seen the blood stained clothes of the victims in the court today.”  

  

11.    PW2 said in his examination in-chief stated as follows; –  

  “ I know all the accused persons standing in the dock. I am the informant. 

The incident occurred about two years ago. At the time of incident, I was in the 

Dumdumia bazaar. Abdul Barek is the son of my father’s elder brother. After 

coming from market, I noticed the dead body of Sah Ali in front of Masjid. I came 

to know that Sah Ali was murdered. As there was no person to accompany the 

dead body for post mortem, the villager asked me to accompany the dead body. I 

accompanied the dead body and I put my thumb impression in the inquest report. 

I lodged the FIR where I put my thumb impression. Police recorded my 

statement.”  

 In his cross-examination PW2 said as follows; –  

“I do not know who wrote the FIR. I do not know what is written in the 

FIR. Police has asked me to put thumb impression and accordingly I put my 

thumb impression. I do not remember on what type of paper I put my thumb 

impression, but, I remember that I put my thumb impression twice. I gave my 

thumb impression at police out post.  I have not filed any paper with the police 

narrating the incident of murder of my nephew.”  

 

12.   PW3, stated in his examination in-chief stated as follow; – 

  “I know the informant, victim(deceased) and all the accused persons. The 

incident took place in the year 2016. On the day of incident at around 6.30 AM 

morning I was sitting in front of my courtyard with Abdul Kadir. At that time 
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informant Abdul Barek came to my residence and informed that accused Abul 

Kalam has confined one of his calf for last three days. Abdul Barek requested me 

to do something, so that he can get back the cattle. At that moment Safiqul Islam 

also arrived and I proposed to Safiqul Islam to go with me to the house of Abul 

Kalam. We went to the house of Abul Kalam. At that time Kalam was engaged in 

boring work. We requested Abul Kalam to release the cattle then he proposed that 

for the release the calf, son of Abdul Barek namely Hanifa should come. At that 

time Barek proposed that he is ready to compensate the lost caused by the calf. 

There occurred some altercation. At that time Kalam chased Barek taking a 

Cheni(weapon for cutting grass). As per my direction Safiqul restrained Kalam. 

Both ran towards their own residence. Barek shouted to his family members 

saying that he will be killed and Kalam called his family members to bring 

weapons. We also ran behind them. Then I noticed that the family members of 

Abdul Kalam arrived on the road with weapons such as lathi, spears etc.  It was a 

Market day (Dumdumia Somboria Bazar) and people gathered near the place. 

Some of the people asked me to settle the matter as I am the VDP Secretary and 

told me that both the accused and informant used to quarrel. I proposed to settle 

the matter on the next day in presence of respectable persons of the locality. 

Accordingly, I left the place.  

  Thereafter, when I was in the market, at around 12.45 PM I 

received an information over phone that accused Abdul Kalam and his relatives 

had assaulted Saha Ali and Abdul Barek. It was also informed that Saha Ali died 

on the spot and Abdul Barek was lying on the spot in injured condition. I 

immediately, informed the matter to Dhekiajuli PS and also Singri Out Post. I 

directed the villagers to bring Abdul Barek towards the bank of river and told them 

that I am waiting on the other side of the river with a vehicle. After arriving of the 

villagers on the Langia Ghat (river bank) I noticed grievous injury on the head of 

Abdul Barek. Abdul Barek was in unconscious state and I brought him to the 

hospital(Dhing Civil Hospital, Nagaon) for treatment as per instruction of I/C Singri 

Out Post. After coming about 1-2 kms accused Saidul indicated for stopping the 

vehicle. At that time the son of Abdul Barek namely Hanifa was also in the vehicle. 

Hanifa told us that Saidul Islam was also involved in the murder and assault of 

Saha Ali and assault on his father and asked us not to stop the vehicle. But, I 

directed to stop the vehicle and asked accused Saidul Islam, being the son-in-law 
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of Abdul Kalam to come to the hospital or go to the village to attend the dead 

body. I/C Singri out post had instructed me to sent the injured to Dhing Civil 

Hospital and on the way take a writing from OC , Dhing PS. While I was in the 

Dhing PS, the vehicle carrying Barek returned and informed that the hospital 

declined to treat Barek as there is not document of police. After taking the 

permission from OC, Dhing PS, accompanied by two constables we again went to 

Dhing Hospital for treatment of Barek. After primary check up the doctor referred 

Barek for treatment at Nagaon Civil Hospital and instructed me to call 108 

ambulances. After sending Barek to the hospital I returned to my village at around 

8.00 PM. After reaching my home I came to know that police already arrived and 

in front of Masjid, I went to the spot. I noticed the dead body of Saha Ali lying 

near the road. Police recorded my statement. At night police took away the dead 

body of Saha Ali.  

 Later on, I came to know that Nagaon Hospital also referred Abdul Barek 

to GMCH. Barek was under treatment for about 2/3 months.”  

 During cross by defence PW3 said as follows; –  

  “It is not a fact that I did not state before police that “On the day of 

incident at around 6.30 AM morning I was sitting in front of my courtyard with 

Abdul Kadir. At that time informant Abdul Barek came to my residence and 

informed that accused Abul Kalam has confined one of his calf for last three days. 

Abdul Barek requested me to do something, so that he can get back the cattle. At 

that moment Safiqul Islam also arrived and I proposed to Safiqul Islam to go with 

me to the house of Abul Kalam. We went to the house of Abul Kalam. At that time 

Kalam was engaged in boring work. We requested Abul Kalam to release the cattle 

then he proposed that for the release the calf, son of Abdul Barek namely Hanifa 

should come. At that time Barek proposed that he is ready to compensate the lost 

caused by the calf. There occurred some altercation. At that time Kalam chased 

Barek taking a Cheni(weapon for cutting grass). As per my direction Safiqul 

restrained Kalam. Both ran towards their own residence. Barek shouted to his 

family members saying that he will be killed and Kalam called his family members 

to bring weapons. We also ran behind them. Then I noticed that the family 

members of Abdul Kalam arrived on the road with weapons such as lathi, spears 

etc.  It was a Market day (Dumdumia Somboria Bazar) and people gathered near 

the place. Some of the people asked me to settle the matter as I am the VDP 



P a g e  | 9 

 

Secretary and told me that both the accused and informant used to quarrel. I 

proposed to settle the matter on the next day in presence of respectable persons 

of the locality. Accordingly, I left the place”. 

  I went to Bazar at around 11/11.30 AM. My son Tofajul Islam over 

phone informed me about the assault at around 12.45 PM. He informed me that a 

quarrel and murder took place.  

   I from the market informed the Dhekiajuli PS and Laokhowa River 

Police. Police came from Singri Out Post. Many people gathered when police 

arrived near the dead body of Saha Ali. After recording my statement, police 

asked the gathering people to come forward to narrate the incident, but, nobody 

came forward. At around 9.30/10.00 PM police recorded my statement.  

  It is not a fact that I did not state before police that I witnessed 

grievous injury on the head of Abdul Barek.  

   It is not a fact that I did not state before police that “After coming 

about 1-2 kms accused Saidul indicated for stopping the vehicle. At that time the 

son of Abdul Barek namely Hanifa was also in the vehicle. Hanifa told us that 

Saidul Islam was also involved in the murder and assault of Saha Ali and assault 

on his father and asked us not to stop the vehicle. But, I directed to stop the 

vehicle and asked accused Saidul Islam, being the son-in-law of Abdul Kalam to 

come to the hospital or go to the village to attend the dead body. I/C Singri out 

post had instructed me to sent the injured to Dhing Civil Hospital and on the way 

take a writing from OC , Dhing PS. While I was in the Dhing PS, the vehicle 

carrying Barek returned and informed that the hospital declined to treat Barek as 

there is not document of police. After taking the permission from OC, Dhing PS, 

accompanied by two constables we again went to Dhing Hospital for treatment of 

Barek. After primary check up the doctor referred Barek for treatment at Nagaon 

Civil Hospital and instructed me to call 108 ambulances”.  

   I did not state before police the matter of treatment of Abdul Barek 

at GMCH. I have not witnessed how Saha Ali died and Abdul Barek received injury 

and who committed the same.  

   I stated before police also that at the time of occurrence I was in 

Dumdumia Bazar and I did not witness the occurrence.”  

  

13.    PW4 said in her examination in-chief as follows; –  
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  “I know the informant, victim (deceased) and all the accused persons. 

Abdul Barek is my father. The incident occurred about two years ago. The incident 

occurred at around 12.30 PM and at that I was in my father’s house. At that time 

the cattle of accused Abul Kalam was released in our tomato cultivation. Then my 

brother Sahjahan went to drive away the cattle then accused Manjila Khatoon put 

rope around the neck of Sahjahan in order to strangulate him. He made hue and 

cry, then myself, my mother and Hanifa ran to the rescue of Sahjahan. Then 

accused Abdul Kalam and other accused taking weapon such as lathi, ekkatia 

came to assault us and they assaulted us. My father and my brother also came to 

the spot and then accused Abul Kalam and others assaulted them also. Abul 

Kalam hit Saha Ali on the back side of his head by means of a lathi. After 

sometimes, Saha Ali died. All the other accused assaulted my father severely with 

weapons as a result he received grievous injury on his persons. After assaulting 

everybody, the accused left the place. People came and took away my father to 

Dhing Hospital for treatment. Thereafter, from Dhing to Nagaon and Nagaon to 

GMCH. Police came and arrested Abul Kalam, Sher Ali, Fatema and took away the 

dead body of my brother.  Police recorded my statement. I took treatment in the 

village.”  

 During cross by defence PW4 said as follows;–  

  “My matrimonial home is situated at Geratapu under Singri Out Post. On 

the day of incident, at around 10 AM, I came to my maternal home and the 

incident occurred at around 12.30 PM. Akash Ali, Barek Ali are my paternal uncle.    

  It is not a fact that on the day of occurrence I was not in the place of 

occurrence, but deposing falsely as taught by Akkash Ali and my father. I, Hanifa 

and my mother went to the tomato cultivation after hearing the cry of my brother 

Sahjahan. The cultivation is about one furlong away from my paternal home. The 

house of accused is adjacent to my paternal home. When we went to the place of 

occurrence, the accused were hiding behind the banana trees. When we shouted, 

the accused persons came with weapons.  

   It is not a fact that no incident occurred in the Tomato cultivation.  

   The rope, which was put around the neck of my brother Sahjahan 

not seized by police. Police did not arrive when incident occurred on the Tomato 

Cultivation.   

   It is not a fact that I did not state before police that “Then accused 
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Abdul Kalam and other accused taking weapon such as lathi, ekkatia came to 

assault us and they assaulted us. My father and my brother also came to the spot 

and then accused Abul Kalam and others assaulted them also. Abul Kalam hit Saha 

Ali on the back side of his head by means of a lathi, Abul Kalam hit Saha Ali on the 

back side of his head by means of a lathi. After sometimes, Saha Ali died”. 

   Police has not seized the weapons from the accused. At the time of 

occurrence Saha Ali was in our premises.  

   It is not a fact that at the time of occurrence Abdul Barek was 

possessing a Ballam(sharp weapon) and the same was not seized by police.  

   No assault took place in the Tomato Cultivation. The incident of 

assault took place on the road behind our house. Only the incident of putting rope 

around the neck of Sahjahan took place on the tomato cultivation.  

   It is not a fact that no incident took place on the tomato cultivation 

as apart from Sahjahan no body was there.  

   I do not know whether the blood stain clothes of my father seized 

by police lateron. Police surveyed the places where Abdul Barek received bleeding 

injury. But, did not collected the earth over which blood of Abdul Barek noticed. 

Saha Ali died on 19th of the month of Ashin(Assamese Calendar). 

   It is not a fact that Saha Ali did not die on 19th of the month of 

Ashin(Assamese Calendar). It is not a fact that accused never assaulted Abdul 

Barek and Saha Ali nor caused injury /death of Saha Ali.  

   It is not a fact that on the day of occurrence Saha Ali came with a 

weapon i.e. Ballam in order to assault accused, but, when accused came forward, 

the Ballam hit him and as a result he died.  

   At the time of incident about 50/60 people gathered at the place.  

   It is not a fact that the villagers took the initiative to settle the 

matter between both the sides, but, my father Abdul Barek did not agreed and 

hence, villagers chased him and caused injury.” 

  

14.   PW5 said in his examination in-chief as follows; –  

  “I know the informant, victim (deceased) and all the accused persons. The 

incident took place about one year ago. On the day of incident, I was in the 

Dumdumia Bazar(Sombaria). In the afternoon VDP Secretary Taleb Hussain met 

me in the market and informed that Saha Ali son of Abdul Barek has been killed 
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and Abdul Barek was injured. He asked me to go to the place of occurrence. 

Accordingly, at around 8.00 PM, I went to the place of occurrence, I noticed the 

dead body of Saha Ali. There was a huge gathering. I after noticing the dead body 

felt somewhat uneasiness and lest the place. Lateron, I came to know from the 

co-villagers that the accused assaulted Saha Ali and Abdul Barek and as a result 

Saha Ali died and Abdul Barek received grievous injury. I came to know that the 

incident occurred due to confining of a cattle(calf) of Abdul Barek by Abdul Kalam 

for around three days.” 

 During cross by defence PW5 said that –  

  “I have not witnessed the incident but, heard about the same. VDP 

Secretary told me about the incident.  

  I have not stated before police that “In the afternoon VDP Secretary Taleb 

Hussain met me in the market and informed that Saha Ali son of Abdul Barek has 

been killed and Abdul Barek was injured. He asked me to go to the place of 

occurrence. Accordingly, at around 8.00 PM, I went to the place of occurrence, I 

noticed the dead body of Saha Ali. There was a huge gathering. I after noticing 

the dead body felt somewhat uneasiness and lest the place. Lateron, I came to 

know from the co-villagers that the accused assaulted Saha Ali and Abdul Barek 

and as a result Saha Ali died and Abdul Barek received grievous injury. I came to 

know that the incident occurred due to confining of a cattle(calf) of Abdul Barek 

by Abdul Kalam for around three days”.” 

 

15.   PW6 the medical officer said in his examination in-chief as follows – 

“ On 20-06-2016 I was posted as Sr. M & HO-I at KCH, Tezpur. On that that 

on police requisition I have conducted post mortem examination on the dead body 

of Saha Ali, 13 years male, Son of Md. Abdul Barik of Vill Rani Tapu under 

Dhekiajuli PS, Sonitpur on being accompanied and identified by UBC 914/Prabin 

Saikia. On examination I have found the following:  

 

   A dead body of a male person of 13 years of age examined. Rigor 

Mortis present. Eyes and Mouth closed. Multiple fractures of the occipital bone. 

Bleeding from the scalp of the posterior part of the occiput. Size was 3 cm. x 1 

cm. No.   

  Hematoma seen on the occipital lobe. Size was 6 cm x 5 cm x 6 cm. 
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The other structure is found to be normal. These injuries were ante mortem in 

nature. In my opinion the cause of death was due to hemorrhage and shock, as a 

result of injury sustained.      

   Ext.1 is my Post Mortem Report and Ext.1(1) is my signature.” 

  In cross by defence PW6 stated as follows – “I noticed only the 

injuries mentioned in my post mortem report. The injuries mentioned by me in the 

post mortem report may be caused on falling upon a hard substance.”   

  

16.   PW7 stated in his examination in-chief as follows; –  

  “ I know the informant, victim(deceased) and all the accused persons. The 

incident took place in the year 2016. During day time, I was in Dumdumia market. 

I heard in the market that Saha Ali has been murdered. After returning home, I 

noticed that police arrived for conducting investigation. I heard that accused Abdul 

Kalam committed murder of Saha Ali. Earlier in the day, at around 8.00 AM I 

accompanied Abdul Barek and the VDP Secretary Taleh Hussain to the house of 

accused Abdul Kalam because, Abdul Kalam has confined one calf of Abdul Barek 

alleging that the calf has destroyed some cultivation of bean. When we reached 

the house of Abdul Kalam, we noticed him doing some work in connection with 

boring. The VDP Secretary requested Abdul Kalam to release the calf, but, Kalam 

insisted that son of Abdul Barek namely Hanifa should come. As Kalam refused to 

release the calf, the VDP Secretary proposed that he will settled the matter by 

calling the police and the villagers. There occurred some altercation between 

Abdul Kalam and Abdul Barek. Then Kalam chased Abdul Barek taking a 

Cheni(Khonti) in his hand. I held Abdul Kalam and stopped him from attacking 

Barek. Thereafter Barek went towards his house and I left for the market.”  

PW7 stated in his cross-examination as follows;  

“Police recorded my statement.  

It is not a fact that I have not stated before police that “Earlier in the day, 

at around 8.00 AM I accompanied Abdul Barek and the VDP Secretary Taleh 

Hussain to the house of accused Abdul Kalam because, Abdul Kalam has confined 

one calf of Abdul Barek alleging that the calf has destroyed some cultivation of 

bean. When we reached the house of Abdul Kalam, we noticed him doing some 

work in connection with boring. The VDP Secretary requested Abdul Kalam to 

release the calf, but, Kalam insisted that son of Abdul Barek namely Hanifa should 
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come. As Kalam refused to release the calf, the VDP Secretary proposed that he 

will settled the matter by calling the police and the villagers. There occurred some 

altercation between Abdul Kalam and Abdul Barek. Then Kalam chased Abdul 

Barek taking a Cheni(Khonti) in his hand. I held Abdul Kalam and stopped him 

from attacking Barek. Thereafter Barek went towards his house and I left for the 

market”. 

I have not seen the commission of murder personally and hence, I cannot 

say how it took place.  

After returning from bazaar at around 7/8 PM I went to the place of 

occurrence. After my arrival police came to the spot. Police recorded my 

statement. Police recorded the statement of Manjila, Hanufa, Taleh Hussain, 

Safiqul etc. Police took the dead body of the victim.” 

 

17.  PW8 stated in her examination in-chief as follows;  

  “I know the informant, victim(deceased) and all the accused persons. The 

informant is my father and the deceased was my brother. The incident took place 

2½ years ago. One Saturday, accused Abdul Kalam confined our calf. My father, 

Taleh Hussain and Safiquel went to the house of Abdul Kalam seeking the calf. 

But, Kalam denied. Kalam declared that he will take food after killing Saha Ali.   

At around 12 PM Majida Khatoon released a cattle of accused Abdul Kalam 

in our tomato cultivation. Then my brother Sahjahan went to drive away the cattle 

then accused Manjila Khatoon put a rope around the neck of Sahjahan in order to 

strangulate him. He made hue and cry, then Majila, my mother Hanufa and Hanifa 

ran to the rescue of Sahjahan. Then accused Abul Kalam and other accused taking 

weapon such as lathi, ekkatia came to our house and started hitting and piercing 

in the wall of our house. My brother Saha Ali out of fear concealed himself under 

the leaves of coconut tree. At that time, I was inside the house with my new born 

baby and sitting on the bed. The accused Abul Kalam and Araj Ali entered into the 

house and assaulted me and Saha Ali with lathi. I received injury on my hand. 

Both the accused Araj Ali and Abul Kalam caught hold of Saha Ali and took him 

away towards the road assaulting him with lathi. As a result, Saha Ali died. My 

father returned from the Masjid at that time. Then, Araj Ali and Rustam Ali 

assaulted my father with lathi on his head. Accused Abdul Kalam also assaulted 

my father with Ekkatia(pointed weapon like spear). Abdul Kalam also attempted to 
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kill my brother Osman Gani by Ekkatia but, I somehow stopped.  Thereafter all the 

accused fled away and people caught hold of accused Abul Kalam, Sher Ali and 

Fatema Kahtoon. My mother-in-law Ohida Khatoon took me to the hospital for 

treatment. Police recorded my statement.”  

PW8 stated during cross-examination as follows;  

“Before sunset police arrived at the place of occurrence. I wanted to state 

the fact before police, but, Taleh Hussain did not allow me to speak and police 

also did not enquired from me as my new born baby was crying in my lap. Taleh 

Hussain is my brother. For the first time today, I have stated the facts. The facts 

which I stated today, not narrated before the police.  

It is not a fact that as victim Saha Ali was my brother so, I have stated 

the facts which are afterthought. It is not a fact that at the time of occurrence I 

was not present or I never saw the occurrence.  

My matrimonial home is at Sialichapori. About three years back I entered 

into wedlock. The incident took place about 2½ years. My child born while I was 

in my maternal house. I do not remember the date of birth of my child.  

It is not a fact that at the time of occurrence I was in my matrimonial 

home.  

The house of accused and my maternal home are adjacent to each other. 

There are no other houses nearby our house except the house of accused. I have 

not seen whether police seized the weapons including the blood stain clothes and 

the rope.  

It is not a fact that I neither received any injury and nor I took treatment 

for the injury.  

It is not a fact that accused neither assaulted my father and Sahjahan nor 

they were examined by the doctor. It is not a fact that I stated falsely that 

accused Abul Kalam and Araj Ali dragged my brother Saha Ali from the house 

assaulting him towards the road and killed him. It is not a fact that I stated falsely 

that accused Abul Kalm declared that he will take food after killing Hanifa.  

Saha Ali was a student of Class – VIII. Just after the incident, around 

100/150 people gathered at the place of occurrence including teachers and 

students. The land of Abul Kalam and Abdul Barek shares same boundary. I do not 

know whether Abul Kalam gave his land on lease to villagers for cultivation.  

It is not a fact that in the land of Abul Kalam villagers cultivated peas and 
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as my brother Saha Ali allowed the cattle to graze in the said cultivation, there 

occurred a scuffle between the villagers and Saha Ali.  

I have not seen arguments taking place between Saha Ali and villagers.  

It is not a fact that there was no tomato cultivation in our land. It is not a 

fact that there occurred a quarrel between Saha Ali and villagers and lateron, a 

marpit took place and as a result, Saha Ali died. It is not a fact that I stated falsely 

that “my brother Sahjahan went to drive away the cattle then accused Manjila 

Khatoon put a rope around the neck of Sahjahan in order to strangulate him. He 

made hue and cry, then Majila, my mother Hanufa and Hanifa ran to the rescue of 

Sahjahan”.” 

 

18.   PW9 stated in his examination in chief as follows;  

“I know the informant, victim(deceased) and all the accused persons. The 

incident took place in the year 2016. On the day of occurrence at around 10.00 

AM I went to Dumdumia Bazar. In the market itself, I heard that my brother Abul 

Kalam killed my nephew Saha Ali. I immediately came to my house and noticed 

the dead body of Saha Ali. I came to know that Abul Kalam, Araj Ali assaulted 

Saha Ali and other family members. Police was informed. I accompanied the dead 

body of Saha Ali while brought to Civil Hospital for post mortem. Police prepared 

the inquest report and I put my signature in it. Ext.2 is the inquest report and 

Ext.2(1) is my signature.”  

During cross-examination PW9 said as follows;  

“Police recorded my statement. I forgot whether I stated before police 

that I heard accused Abul Kalam and Araj Ali assaulted Saha Ali and other family 

members and Saha Ali died because incident took place about two years back.”  

 

19.   PW 10 stated in examination in-chief as follows;  

  “I know the informant, victim(deceased) and all the accused persons. The 

incident took place in the year 2016. My son is the son-in-law of Abdul Barek. I 

came to know that a marpit took place in the house of Abdul Barek. I went to the 

house of Abdul Barek after getting the news and there I noticed the dead body of 

Saha Ali. Police came to the spot. I also accompanied with the dead body to the 

hospital. Police prepared a report. I put my thumb impression in the report. Ext.2 

is the said report. I heard that accused Kalam and others assaulted Abdul Barek 
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and others and as a result, Saha Ali died. People apprehended Kalam, his father 

and mother.”  

In his cross-examination PW10 stated as follows;  

“Police recorded my statement. I did not state before police that people 

apprehended Kalam, his mother and father. I did not state before police as to who 

killed Saha Ali. I was only asked by police to put my thumb impression in the 

inquest report.”  

 

20.    PW11 stated in examination in-chief as follows;  

  “I know the informant, victim (deceased) and all the accused persons. 

Informant is my wife. Victim Saha Ali was my son. The incident took place in the 

year 2016. At around 12.30 PM while returning from Masjid I noticed that Kalam 

let a cattle to graze in my tomato cultivation. I sent my son Sahjahan to drive 

away the cattle. Then the wife of Kalam namely Mojida Khatoon put rope around 

the neck of my son and pulled him. Then my wife, Manjla Khatoon and Hanifa ran 

for rescue of my son. I asked my wife Hanufa not to quarrel. Then accused Abul 

Kalam directed the other accused to leave Sahjahan and catch me. In my 

presence, accused Abul Kalam, Araj Ali, Rustam Ali, Kuddus Ali, Saidul Islam, 

Jahirul Islam are taking weapons such lathi, iron rod etc. Thereafter, they came 

out of the house holding my son Saha Ali by assaulting him. I tried to stop the 

accused from assaulting Saha Ali. But, accused Araj Ali and Rustom Ali assaulted 

me with lathi. Rustam Ali assaulted me on my back and abdomen. Accused Abul 

Kalam brought a weapon “Ekkatia”( a sharp pointed weapon) and stabs me on my 

hand and head. All the accused continued the assault on Saha Ali. What happened 

to Saha Ali at that moment I cannot say, as I became unconscious. I regain my 

senses at Nagaon Hospital. I received stitch injury on my head and referred to 

Guwahati. After three days, I was informed that my son Saha Ali died.  

Prior to incident, i.e. on Saturday, one of my calves was confined by Abul 

Kalam alleging that the said calf entered into his cultivation. On the day of 

incident, at around 7.00 AM I along with Taleh Hussain, Saifqul Islam and Abdul 

Kadir went to the house of Abul Kalam seeking the cattle back. We proposed that I 

will compensate the loss committed by cattle. But, Kalam declared that he is not 

going to return the cattle and asked me to send my son Hanifa. Abul Kalam 

declared that he will kill Hanifa when he comes seeking for the cattle. At that time 
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Kalam was busy in boring. An altercation took place between us and Kalam taking 

a Cheni(weapon for cutting earth) attempted to hit me and on the direction of 

VDP Secretary, Safiqul Islam caught hold of Kalam. Kalam directed his son Jahirul 

to bring a dao(sharp cutting weapon). Then Jahirul came out of the house taking 

a dao and balam in his hand. Noticing them, I fled away from the spot to my 

home.”  

In his cross-examination PW 11 said follows;  

“My land and the land of Abul Kalam shares the same boundary. Both the 

lands were ploughed.  

It is not a fact that Abul Kalam let out his land on lease to villagers and 

the villagers cultivated peas on the said land. 

There was dispute between me and Kalam regarding landed property and 

the same was amicably settled about one year prior to the occurrence.  

The house of Abul Kalam situated towards the Northern side of our 

house. In the morning time, when Kalam chased me, around 200/300 people 

noticed the incident. Amongst them were Motin, Abdul, Hobib, Matub Ali, Abdul 

Khaleque, Ahmad, Noor Islam, another Noor Islam , Akkas Ali and others. As it 

was bazaar day, during day time incident, no persons except the members of the 

families were present.  

I cannot say when police visited the place of occurrence. I do not know 

whether police seized any kind of articles/weapons from the place of occurrence. 

Police did not record my statement. Police did not record my statement in 

connection with this case. Later on said, after about three months of incident, 

police recorded my statement in the Singri Out Post.   

It is not a fact that I did not state before police that as per direction of 

Kalam other accused entered into my house and brought out my son Saha Ali, 

assaulting with lathi and rod. It is not a fact that I did not state before police that 

Araj Ali and others assaulted Saha Ali.  

I did not state before police that Kalam declared that if my son Hanif is 

sent for bringing back the cattle, he will kill Hanifa.  

It is not a fact that I did not state before police that Kalam in presence of 

VDP Secretary chased me taking a “cheni” in his hand.  

I did not state before police that Kalam directed his son Jahirul to bring a 

dao and Jahirul came out with a dao.  
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It is not a fact that I did not state before police that Rustam Ali assaulted 

me on my back and abdomen.  

The incident of assault took place at around 12.30 PM to 1.00 PM. Due to 

assault, I became unconscious. After three days I regain my senses.  

It is not a fact that as I did not witness the incident, I cannot say how my 

son Saha Ali died.  

It is not a fact that I stated before police that I could not say who 

assaulted my son Sahjahan.  

My son Sahjahan is still alive.  

It is a fact that I state before police that I could not say when accused 

Rustam, Araj, Kudus Ali and others came to the house of Abul Kalam.  

I stated before police that Rustam Ali hit Saha Ali on the head and as a 

result Saha Ali fell down. 

It is not a fact that I stated before police that Jahirul was at the place of 

occurrence till 11.00 AM. It is not a fact that I stated before police that at the time 

of commission of murder, I did not notice Jahirul at the place of occurrence.  

It is not a fact that I falsely implicated the accused and cooked up a concocted 

story. It is not a fact that Abul Kalam let out his land to villagers and villagers 

cultivated the said land and on the day of occurrence, my son Saha Ali quarreled 

with the villagers regarding the cultivation and there occurred a scuffle between 

villagers and my Saha Ali. It is not a fact that during the scuffle I also went to the 

spot and there occurred a push and pull between me and the villagers as a result, 

I received some minor injuries. It is not a fact that my injuries were simple as per 

the report of doctor.”     

21.    PW12 the IO of this case stated in his examination in-chief as 

follows;      

“On 19.09.2016 I was posted as I/C of Singri Police Out Post under 

Dhekiajuli Police Station. On that day at around 2 PM over phone, the VDP 

Secretary Rani Tapu namely Md. Tale Hussein informed the post that a marpit took 

place between brothers at Rani Tapu Char and one died due to the same. After 

receiving the information, I made a GD Entry being No.301 dated 19-09-2016. I 

informed the matter to the authority and immediately left for the place of 

occurrence with staff. The place of occurrence was reached with help of boat and 
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foot. I reached the place of occurrence at 9.00 PM. I visited the place of 

occurrence as shown by the available witnesses. I found the dead body of Saha Ali 

kept in front of Masjid. I drew the sketch map of the place of occurrence. I 

recorded the statement of witnesses. On the place of occurrence, I came to know 

that father and brother of the deceased received injury and they were taken to 

Nagaon Hospital for treatment. Thereafter, I brought the dead body with me to 

the Out Post. The public apprehended the accused namely Abul Kalam, Sher Ali, 

Msstt Fatema Khatoon and I took them into custody and brought with me to the 

Out Post. On 20-09-2016 at 10.45 AM we reached the Out Post from the place of 

occurrence. The inquest of dead body conducted by Magistrate at Dhekiajuli PS 

and thereafter, I sent the dead body to Kanaklata Civil Hospital, Tezpur for Post-

mortem examination. Ext.2 is the inquest report. In connection with the incident, 

Akkas Ali lodged the FIR at Out Post. I entered the FIR vide GD Entry No.315/16 

and forwarded the same to Dhekiajuli PS for registration. Ext.3 is the FIR and the 

thumb impression therein is of Akkas Ali and Ext.3(1) is my signature. Ext.4 is the 

sketch map of the place of occurrence and Ext.4(1) is my signature. I interrogated 

the accused and thereafter forwarded them to the Court after arrest. The OC, 

Dhekiajuli PS endorsed the FIR to me for completing the investigation.  During 

investigation, I arrested other accused connected with this case. I collected the 

Post-mortem report and also collected the injury reports of victims. After 

completion of investigation I submitted the charge sheet against eight accused 

under Section 302/323/34 of IPC. Ext.5 is the charge sheet and Ext.5(1) is my 

signature. Ext.6 is the extract copy of GD Entry No.301 dated 19-09-2016.” 

During cross-examination by defence PW12 said follows;  

“I received the information from Taleh Hussain over phone at 2.00 PM. 

During investigation, I recorded the statement of Taleh Hussain. I left for the place 

of occurrence at 2.30 PM and reached the place of occurrence at 9.00 PM. After 

reaching the place, I prepared the sketch map. Near the place occurrence, except 

the house of accused and informant, there are no other houses. The distance 

between both the houses is about 75 yards. I have not mentioned in the sketch 

map the distance between the Masjid and the place where the dead body was 

lying. After reaching the spot, I recorded the statement of informant Taleh 

Husssain and other witnesses. I have not recovered any kind of weapon at the 

place of occurrence. I, in my case diary, have given a note as to why I could not 
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recover the weapon of offence at the place of occurrence. I have not visited the 

place where the fight between the parties started i.e. the cultivation of one of the 

party. The place of occurrence as per the sketch map is adjacent to the house of 

informant Abdul Barek over a katcha road. The Masjid is situated at Ranti Tapu 

Char. I have not collected the blood sample of the victim from the place of 

occurrence. On 20-09-2016 at 1.00 PM I received the ejahar. In the FIR, the place 

of occurrence is not specifically mentioned by the ejaharkari/complainant. As per 

post-mortem report, dead body dispatch, arrival at death house, and examination 

took place on 20-06-2016.”  

I have recorded the statement of witness Hanufa Khatoon(PW1).  The 

PW1 did not state before me that “Then my son Sahjahan went to the place to 

chase away the cattle from our tomato cultivation” but, she said that her son went 

to the place where the cattle entered i.e. a cultivation. The PW1 said before be 

that “Then the wife of Kalam namely Mojida Khatoon put rope around the neck of 

my son and pulled him”. The PW1 did not state before me that “Then I, Madira 

Khatoon and Hanifa ran for rescue of my son. We could rescue Sahjanhan Ali from 

the clutches of Mojida. At that time my husband was in the masjid”.  

The PW1 did not state before me that “Then the accused Abul Kalam, 

Haraj Ali, Kudus Ali, Rustam Ali, Saidul Islam, Jahirul Islam, Sher Ali and Fatema 

Khatoon are taking weapons such lathi, dao etc”, but, she stated before me that 

all the forming a group came out taking bamboo lathi and iron spear.  

The PW1 did not state before me that “Noticing the accused persons 

coming with weapons my son Sah Ali tried to flee away from the place, then the 

accused Haraj Ali @ Araj hit Sah Ali on his person with lathi”.  

The PW1 stated before me that “Sher Ali shouted and instigated the other 

accused to assault the victim. The PW1 stated before me that “All the accused 

assaulted Sah Ali with lathi and iron weapon. My son was died at the spot due to 

the assault”.  

The PW1 did not state before me that “I restrained the assaults on my 

son Sah Ali, but, they also assault me, my daughters Manjila and Amina Khatoon. 

Hanifa fled away from the spot. The PW1 did not state before me that “After 

hearing the commotion my husband also came to the place and then Abul Kalam 

hit my husband on his head, hand and back with iron weapon”, but, she stated 

before me that all the accused assaulted her husband.  
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The PW1 did not state before me that “After committing the assaults the 

accused persons fled away from the place. Then people gathered chased and after 

crossing the river caught Abul Kalam. And then also caught Fatema and Sher Ali 

and informed the VDP Secretary Taleh Hussain”. 

I have recorded the statement of witness Taleh Hussain(PW3). The PW3 

did not state before me that “On the day of incident at around 6.30 AM morning I 

was sitting in front of my courtyard with Abdul Kadir”. The PW3 did not state 

before me that “Abdul Barek came to my residence and informed that accused 

Abul Kalam has confined one of his calf for last three days” but, he said that his 

calf was kept confined by Kalam.  

The PW3 stated before me that “Abdul Barek requested me to do something, so 

that he can get back the cattle. At that moment Safiqul Islam also arrived and I 

proposed to Safiqul Islam to go with me to the house of Abul Kalam. We went to 

the house of Abul Kalam. At that time Kalam was engaged in boring work. We 

requested Abul Kalam to release the cattle then he proposed that for the release 

the calf, son of Abdul Barek namely Hanifa should come. At that time Barek 

proposed that he is ready to compensate the lost caused by the calf. There 

occurred some altercation. The PW3 did not state before me that “At that time 

Kalam chased Barek taking a Cheni(weapon for cutting grass)”, but, he stated that 

Kalam chased Barek taking a siprang. The PW3 stated before me that “As per my 

direction Safiqul restrained Kalam. Both ran towards their own residence. The 

PW3 did not state before me that “Barek shouted to his family members saying 

that he will be killed”. The PW3 stated before me that “Kalam called his family 

members to bring weapons. The PW3 did not state before me that “I noticed that 

the family members of Abdul Kalam arrived on the road with weapons such as 

lathi, spears etc”.  PW3 did not state before me that “I witnessed grievous injury 

on the head of Abdul Barek”.  

 PW3 did not state before me that “After coming about 1-2 kms accused 

Saidul indicated for stopping the vehicle. At that time the son of Abdul Barek 

namely Hanifa was also in the vehicle. Hanifa told us that Saidul Islam was also 

involved in the murder and assault of Saha Ali and assault on his father and asked 

us not to stop the vehicle. But, I directed to stop the vehicle and asked accused 

Saidul Islam, being the son-in-law of Abdul Kalam to come to the hospital or go to 

the village to attend the dead body”. PW3 stated before me that “at the time of 
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occurrence I was in Dumdumia Bazar and I did not witness the occurrence”. 

I have recorded the statement of Msstt Manjila Khatoon(PW4). The PW4 

did not state before me that “Then accused Abdul Kalam and other accused taking 

weapon such as lathi, ekkatia came to assault us and they assaulted us. My father 

and my brother also came to the spot and then accused Abul Kalam and others 

assaulted them also”, but she stated before me that Kalam and Haraj assaulted 

her father with lathi. The PW4 did not state before me that “Abul Kalam hit Saha 

Ali on the back side of his head by means of a lathi”, but she mentioned about all 

the accused.  

I have recorded the statement of Safiqul Islam(PW7). The PW7 stated 

before me that “Earlier in the day, at around 8.00 AM I accompanied Abdul Barek 

and the VDP Secretary Taleh Hussain to the house of accused Abdul Kalam 

because, Abdul Kalam has confined one calf of Abdul Barek alleging that the calf 

has destroyed some cultivation of bean.  

The PW7 stated before me as that “ The VDP Secretary requested Abdul 

Kalam to release the calf, but, Kalam insisted that son of Abdul Barek namely 

Hanifa should come.”  The PW7 did not state before me that “As Kalam refused to 

release the calf, the VDP Secretary proposed that he will settled the matter by 

calling the police and the villagers, There occurred some altercation between 

Abdul Kalam and Abdul Barek. Then Kalam chased Abdul Barek taking a 

Cheni(Khonti) in his hand”, but, he said that Kalam attacked Abdul Barek. The 

PW7 stated before me that “I held Abdul Kalam and stopped him from attacking 

Barek”.  

I have recorded the statement of Abdul Barek(PW11). The PW11 did not 

state before me that “as per direction of Kalam other accused entered into my 

house and brought out my son Saha Ali, assaulting with lathi and rod, Araj Ali and 

others assaulted Saha Ali”.  

This witness stated before me that “Kalam in presence of VDP Secretary 

chased me taking a “cheni” in his hand”.  

PW11 did not state before me that “Rustam Ali assaulted me on my back 

and abdomen”.  

PW11 stated before me that “Jahirul was at the place of occurrence till 

11.00 AM.” He stated before me that “at the time of commission of murder, I did 

not notice Jahirul at the place of occurrence”. 
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The incident occurred on 19-09-2016 at around 12.30 PM. Inquest was 

conducted on 20-09-2016.  

It is not a fact that I have not conducted the investigation properly nor I 

made attempt to recover the weapon of offence in connection with the present 

case.” 

 

22.   As per FIR, there are 6(six) accused namely Abul Kalam, Araj Ali, 

Kuddus Ali, Rustam Ali, Saidul Islam and Majida khatoon.  

  It is proved that a dispute was going on between the two families 

i.e. the family of PW11 and accused Abul Kalam. The accused Abul Kalam and 

PW11-Abdul Barek are brothers. They are sons of accused Sher Ali. On the day of 

occurrence, i.e. on 19-09-2016 morning the PW11 visited the house of accused 

Abul Kalam with PW3 and PW7 and one other person. The fact is confirmed by the 

PW11, PW7 and PW3. It cannot be denied that since last 2(two) days prior to the 

incident, accused Abul Kalam confined a calf of Abdul Barek (PW11) and not 

releasing the same even after request made by the PW11 in presence of PW3 and 

PW7. This proves that a tense situation was prevailing between the PW11 and 

accused Abul Kalam since last two days. In presence of PW3 and PW7 in the 

morning of date of occurrence the accused Abul Kalam chased PW11 taking a 

weapon in his hands.  

 

23.  In Sajid Hussain (MD) & ors –vs- State of Assam & anr 

(reported in 2016 (4) GLT 591) the Hon’ble Gauhati High Court observed as 

follows; 

“ 53. In Gangabhavani (supra), the Supreme Court held that evidence of a 

closely related witness cannot be disbelieved merely on the ground that witnesses 

are related to each other or to the deceased. In case, the evidence has a ring of 

truth to it, is cogent, credible and trustworthy, it can and certainly should be relied 

upon. Again, the Supreme Court held that natural witnesses may not be labelled 

as interested witnesses. In case, the circumstances reveal a witness was present 

on the scene of occurrence and had witnesses the crime, his deposition cannot be 

discarded merely on the ground of being closely related to the victim/ deceased. ” 

 Thus evidence of related witness cannot be disbelieved if their presence in 

the place of occurrence is natural.  
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24.   The prosecution has examined the PW1, PW4 and PW8 to be the 

eye witnesses. The PW11 is one of the victim. The PW1 is the mother of 

victim/deceased, PW4 & PW8 are the sisters of the victim/deceased and daughters 

of the PW11. The PW11 & PW1 are the husband and wife. The PW1 and the PW4 

said that during daytime the wife of the accused Abul Kalam put a rope around 

the neck of Shajahan and they had been to rescue the said Shahjahan. The said 

Shahjahan is not examined by the prosecution. If the statement of the PW1 and 

the PW4 are to be believed, then they went towards the other side of their house 

as per the sketch map (Exhibit-4) i.e towards the tomato cultivation. The dead 

body of the victim was shown to be lying near the Masjid, which is after crossing 

the house of the PW11. So, what exactly noticed by the PW1 and PW4 would have 

been clearer if the prosecution examined the other victim i.e Shahjahan. But that 

does not mean that the PW1 and PW4 were not near the place of occurence when 

the incident took place. The PW4 in her cross-examination said that house of 

accused is adjacent to her paternal house. The Ext.4 (sketch map of place of 

occurrence) also depict the locations of house of the accused Abul Kalam and 

PW11 (Abdul Barek) adjacent to each other. It is thus understandable that any 

incident taking place in the neighborhood will be known by the family members of 

the other house. From the evidence of the PW1 and PW4 it is clear that they 

noticed from a distance as to what happened to the deceased and the victim.  

 

25.   PW3 said that he at around 12.45 PM received the information of 

assault and murder. The PW9 said that in the market itself he heard about murder 

of his nephew Saha Ali. All these proved that the assault and murder took place in 

broad day light. From the statement of prosecution witnesses it is proved that at 

the time of occurrence the PW11 was coming from the Masjid. The dead body of 

Saha Ali found lying near the Masjid. As per the sketch map (Ext4), the house of 

PW11 falls between the house of accused Abul Kalam and the Masjid. 

 

26.   Both PW1 & PW4 said that they saw accused Abul Kalam, Haraj Ali 

Kudus Ali, Rustam Ali, Saidul Islam, Jahirul Islam, Sher Ali and Fatema Khatoon 

with weapons such as lathi, dao etc. and all assaulted them. The PW1 and PW4 

have not described their injuries so caused by the accused. The investigating 

officer has also not indicated that injuries received by the wife and daughters of 
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the PW11 during the incident.  The PW1 said that accused Haraj Ali @ Araj hit 

Saha Ali on the person with lathi. Everyone assaulted Saha Ali with lathi and iron 

weapon. The PW4 said that Abul Kalam hit Saha Ali on the back side of his head 

by means of a lathi and after sometime Saha Ali died. The PW11 said that in his 

presence accused Abul Kalam, Araj Ali, Rustam Ali, Kuddus Ali, Saidul Islam, 

Jahirul Islam came out of the house holding his son Saha Ali by assaulting him. 

From the statements of the PW1 and PW4 it is also noticed that the incident of 

assault/ attack on the deceased commenced when they were at the tomato 

cultivation. The PW8 has mentioned that the accused Abul Kalam and Araj Ali 

entered into the house and took away the Saha Ali by assaulting him. Though it is 

argued that the statement of the PW8 not recorded by the investigating officer, 

the same is not confirmed from the PW12. It is also not proved that the PW8 was 

not present in the house of the PW11 at the time of occurrence. Moreover, the 

statement of the PW11 is vital for the prosecution. The PW11 said that while 

coming from the Masjid he noticed the accused Abul Kalan and Araj Ali assaulting 

his deceased son Saha Ali. The PW11 said that when he went forward in order to 

rescue his son, the accused Abul Kalam, Araj Ali and Rustom Ali assaulted him 

with different kinds of weapons. The PW11 said that thereafter he became 

unconscious. The PW11 said that what happened to his son Saha Ali at that time 

he do not know. He came to know after three days that his son Saha Ali died. The 

statement of the PW11 reflects no tendency to develop or embellish the facts. The 

defence would argue that the statement of the PW11 was recorded after three 

months of the incident. It should be noted that the PW11 has not tried to confirm 

the statement given by the PW1 and PW4 i.e to support the PW1 and the PW4. It 

is noticed that the PW11 said what took place in his presence and what he faced. 

Only his statement finds support the PW8. The PW8 has also cannot be labelled as 

a person forcibly trying to show her presence at the place of occurrence. The PW8 

has not attempted to place facts which she has not witnessed by her own eyes. 

Moreover, the evidence of the PW11 can stand on its own. 

 

27.  The prosecution has argued that the injury allegedly received by 

the PW11 is not proved and the weapons by which the injuries allegedly inflicted 

on the PW11 and the deceased not seized during the investigation.  

  It is an admitted fact that during daytime a thirteen years old boy 
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died unnaturally. The father of the deceased also received injuries at the time of 

incident and for treatment he was referred to two hospitals. The defense has 

taken into itself a plea that some scuffle took place between some 

villagers/leaseholder of land of the accused Abul Kalam and the deceased. Such 

fact of disputes between the villagers and the deceased have not come up from 

the mouth of the prosecution witnesses.  The PW3 has taken the victim to Nagaon 

hospital in a vehicle for treatment. The PW11 said that he due to the injury 

became unconscious. It is not disputed that the PW11 was referred to Guwahati 

Medical College Hospital for treatment. The doctor who issued the injury report of 

the PW11 from the Nagaon Hospital died as per report. The injury report is 

available in the case record, where there is mention of receiving both simple and 

grievous injuries by the victim Abdul Barek.  

The PW6 has conducted the post-mortem examination of the victim. He 

said amongst other as follows; “A dead body of a male person of 13 years of age 

examined. Rigor Mortis present. Eyes and Mouth closed. Multiple fractures of the 

occipital bone. Bleeding from the scalp of the posterior part of the occiput. Size 

was 3 cm. x 1 cm. No.  Hematoma seen on the occipital lobe. Size was 6 cm x 5 

cm x 6 cm. The other structure is found to be normal. These injuries were ante 

mortem in nature. In my opinion the cause of death was due to hemorrhage and 

shock, as a result of injury sustained.  Ext.1 is my Post Mortem Report.” 

  In cross examination the PW6 stated amongst other as follows – “I 

noticed only the injuries mentioned in my post mortem report. The injuries 

mentioned by me in the post mortem report may be caused on falling upon a hard 

substance.”   

 The PW6 has not said that the injury on the person of the deceased 

cannot be caused by lathi or other kind of weapon. The PW11 said that he noticed 

the accused Abul Kalam and Araj Ali assaulting the deceased.  

 Regarding, not seizing of weapons, it is the task of the investigating 

officer. Lapses regarding not seizing weapons of offences cannot be attributed to 

the victims. In this case, there are ocular witnesses, who clearly mentioned that 

there were lathi, ekkalia (a sharp pointed weapon) etc. in the hands of the 

accused. And one of the victim also testified in the court.  
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28.  The learned Advocate for the defense has argued that the date in 

the post mortem report is different and the PW12 admitted the same.  

  Regarding the wrong date in the post mortem report, no question 

put to the PW6. The PW6 was the proper person to explain the lapse. It cannot be 

believed that a doctor will conspire to issue a death certificate showing date in the 

report prior to the date of reference. Moreover, the inquest report is exhibited by 

the prosecution. In the inquest report dated 19/9/2016 (Exhibit-2) the following is 

mentioned; “One heavy wound on the back of right side head. Another bruise 

wound seen lower part of the right side chest. Others normal. ” It is clear that 

during preparation of inquest report the above injuries were noticed. Thus, 

different date in the post mortem report does not prove that the deceased meet a 

natural death. 

 

29.  Here I would like to refer to an observation of the Hon’ble High 

Court. In Abdul Rahim Uddin @ Abdul Rahim & ors –vs- State of Assam & 

anr (reported in 2019 @) GLT 409 ) the Hon’ble Gauhati High Court Observed 

as follows; 

 “ 12. Once all the above elements of Section 149 IPC is satisfied, all 

members of unlawful assembly can be held constructively liable for the culpable 

act done by any of the members of the assemble, irrespective of the individual 

participation or irrespective of whether there is any proof of overt act of each 

member of the assembly. Therefore, the basis of constructive guilt under Section 

149 IPC is the membership of the unlawful assembly with the requisite common 

object or knowledge and not the individual overt act. Whether a person is the 

member of the unlawful assembly or he shared the common object with the other 

members of the unlawful assembly or he had the requisite knowledge, has to be 

determined on the basis of facts and circumstances of each individual case. There 

cannot be a straight jacket formula to arrive at a conclusion, as to the 

membership of the unlawful assembly or sharing the requisite common object or 

knowledge. In case of a mob attack or where a large number of persons are 

involved, quite often it is found that some people gathers at the scene of offence 

out of curiosity, in order to see as to what has happened or what was going to 

happen without being a member of the unlawful assembly or sharing any common 

object. Therefore, in case of a mob attack involving a large number of persons, or 
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in a faction ridden village community, the court is obliged to be extra cautious, to 

ensure that no innocent bystander is falsely implicated. Absence of such 

cautiousness and alertness may result in conviction of an underserving or innocent 

person, leading to miscarriage of justice. ” 

 

In ( Sajid Husssain (Md) & Ors vs State of Assam & ANR) 

(reported in 2016 (4) GLT) the Hon’ble Gauhati High Court observed as 

follows; 

“ 69. Having said so, it is the duty of the police to take immediate action on 

receipt of information about commission of the cognizable offence. Police cannot 

wait and defer investigation till lodging of the first information in the prescribed 

manner when it has credible information with it about commission of a cognizable 

offence. Therefore, action of the police (PW14 and 15) in starting investigation on 

receipt of GD Entry was fully justified and no fault can be found with such 

approach. 

70. Therefore, written Ejahar lodged by PW1 at 11.45 pm on 05.03.2003 is 

the FIR where he mentioned the names of the accused persons. That being the 

position, question of any second FIR being filed or the written Ejahar being hit by 

section 162 Cr.P.C would not arise. That apart, the debate as to whether the GD 

Entry is the FIR or the written Ejahar is the FIR has become largely academic 

when we consider the evidence which surfaced during the trial and which we have 

carefully analyzed above. Whether it is the GD Entry or the written Ejahar detailed 

particulars of the offence or that of the accused need not be mentioned. ” 

 

 In Narayan Noatia and ors -v- State of Tripura ( reported in 2011 

(5) GLT 183) the Hon’ble Gauhati High Court observed;  

“  ( 19 ) Now we shall deal with the most important aspect relating to act 

done by several persons in furtherance of  common intention of all and the 

constructive or vicarious liability for such act within the meaning and purport of  

Section 34 of I. P. C. The meaning of common intention under Section 34  of I. P. 

C. is to be understood in contrast to common object under Section 149 IPC. There 

may be "similar intention" or "same intention" amongst a group of people who 

have gathered and committed same crime attracting offence under Section 149 I. 

P. C. but it would not necessarily attract Section 34  I. P. C. if "common intention" 
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is lacking. This position has been explained in Mohan Singh Vs. State of Tripura 

reported in AIR 1963 SC 174, wherein, it has been held that common intention 

which is the basis of Section 34 IPC is different from common object which is the 

basis of composition of an unlawful assembly. The common intention denotes 

action in concert and necessarily postulates the existence of a pre-arranged plan 

and that must mean a prior meeting of minds. Cases to which Section 34 IPC can 

be applied disclose an element of participation in action on the part of all the 

accused persons. The acts may be different, may vary in their character, but they 

are all actuated by the same common intention. The common intention required 

by Section 34 IPC is different from the same intention or similar intention. In the 

classic case of Mahbub Shah Vs. Emperor reported in 1945 PC 118 which has been 

followed in many subsequent cases, held that to invoke the aid of Section 34 IPC 

successfully, it must be shown that the criminal act complained against was done 

by one of the accused persons in furtherance of common intention of all; if this is 

shown, then liability for the crime may be imposed on anyone of the accused 

persons in the same manner as if the acts were done by him alone. Following this 

law laid down by the privy council, the Apex Court held that though direct proof of 

common intention is seldom available, to bring home the charge of common 

intention, the prosecution has to establish, by evidence, whether direct or 

circumstantial, that there was a plan or meeting of minds of all the accused 

persons to commit the offence for which they are charged with the aid of Section 

34 IPC. Again in Anil Sharma and Ors. Vs. State of Jharkand reported in (2004) 5 

SCC 679, it has been held further that although direct proof of common intention 

is seldom available, such intention can be inferred from the circumstances 

appearing from the proved facts and circumstances. However, in order to bring 

home the charge of common intention, the prosecution has to establish, by 

evidence, whether direct or circumstantial, though there was a plan or meeting of 

minds of all the accused persons to commit the offence for which they are 

charged with aid of Section 34 IPC. Yet in another case of Noor Vs. State of 

Karnataka reported in (2007) 12 SCC 84, it has been held that a common intention 

may be developed on the spot and although a person may not be held guilty for 

having a common object which, in a given situation, he may be held guilty for 

having a common intention, but such common intention must be shared with 

others. Further, it was held therein that prosecution may succeed in obtaining a 
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conviction against the appellant for commission of offence under Section 34 IPC if 

the names of the other accused persons and the roles played by them are known 

and the specific over the act of the accused is not only known but also proved. “ 

  In the present case the PW1 and PW4 mentioned about nine 

accused. The PW1 said that the accused Sher Ali was instigating the other 

accused. The PW4 has not mentioned that the accused Sher Ali was instigating 

the other accused. The PW8 has mentioned only about the accused Abul Kalam, 

Araj Ali and Rustom Ali and her evidence find support from the PW11, one of the 

victim. The PW1, PW4 and PW8 have not described their own injuries and who 

amongst the accused caused the said injuries. Further, the PW1 and PW4 were in 

the Tomato cultivation when they noticed the accused came to their house. Thus 

the roles attributed to the accused Sher Ali, Mustt Fatema and Mustt Majida 

Khatoon cannot be said to be linked directly with the incident of death of Saha Ali 

and injuries received by the PW11. The FIR mentioned six accused. The PW2 has 

lodged the FIR. PW2 said that as there was nobody to accompany the dead body, 

so he accompanied the same and thereafter lodged the FIR. It is thus reflect that 

the PW2 lodged the FIR without taking detail information. The GD Entry (Exhibit-

6) mentioned about fight between brothers and death of a person. Moreover, the 

PW8 and PW11 have not mention specifically as to what parts the accused Saidul 

Islam and Kuddus Ali played at the time of incident. The complicity of accused 

Saidul Islam and Kuddus Ali is under doubt if the evidence of the PW8 and PW11 

are also considered. Though the PW8 said that the other accused persons pierced 

and damage the wall of the house, no such evidence gathered by the PW12 

during the investigation. The PW12 confirmed that the PW11 said during 

investigation that he did not noticed accused Jehirul at the time of murder. 

Moreover, Jehirul Islam is not an accused as per the charge sheet. 

 

30.   In view of the above discussion, it is held that prosecution failed to 

bring home the offences against the accused Sher Ali, Msstt. Fatema Khatoon and 

Msstt Majida Khatoon beyond all reasonable doubt. Hence, they are acquitted 

from this case. Moreover, accused Md Saidul Islam and Kuddus Ali are also 

acquitted from the charges under Section 302/324/325/149 of IPC on benefit of 

doubt.  
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31.  The prosecution has proved that since last two days the accused 

Abul Kalam has confined a calf of the PW11. On the day of incident, during 

morning hour the PW11 with two other persons had been to the house of accused 

Abul Kalam seeking back the calf. Then the accused Abul Kalam declared that one 

of the son, namely Hanifa should come to take back the same. These show that 

the accused had been keeping some kind of grievances against a son of the 

PW11. During day time, on that day, the accused Araj Ali and Ruston Ali 

accompanied the accused Abul Kalam to the house of the PW11 with weapons and 

brought out another son of the PW11. Due to the assault a son of the PW11 died. 

All the three accused namely, Abul Kalam, Araj Ali and Rustom Ali after assaulting 

Saha Ali caused injuries to the PW11. All these steps taken by the three accused 

shows there common intention.  The prosecution has proved the complicity of the 

accused Abul Kalam, Araj Ali and Rustam Ali beyond all reasonable doubt. The 

prosecution has proved that the accused Abul Kalam, Araj Ali and Rustom Ali 

committed the offences u/s 302/324/325/34 of IPC beyond all reasonable doubt. 

Accordingly, they are convicted under the said Sections of law.  

   

32.  Heard the accused on the point of sentence. The pleas of the 

accused are recorded. They submits that they are innocent. 

33.  Each accused are sentenced to undergo rigorous imprisonment for 

life and also sentenced to pay a fine of Rs.10,000/- (rupees ten thousand) for the 

offence under Section 302/34 of IPC. In default of payment of fine, each accused 

shall undergo further rigorous imprisonment for a period of 3 (three) months.  

   Each accused are sentenced to undergo rigorous imprisonment for a period 

of 3(three) years and also sentenced to pay a fine of Rs.5,000/- (rupees five 

thousand) for the offence under Section 324/34 of IPC. In default of payment of 

fine, each accused shall undergo further rigorous imprisonment for a period of 

2(two) months.  

Each accused are sentenced to undergo rigorous imprisonment for a period 

of 3(three) years and also sentenced to pay a fine of Rs.5,000/- (rupees five 

thousand)  for the offence under Section 325/34 of IPC. In default of payment of 

fine, each accused shall further undergo rigorous imprisonment for a period of 

2(two) months.  
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  All the sentences will run concurrently. The period of detention already 

undergone by the accused be set off from the period of imprisonment. 

 

34.  It is seen that no recommendation is made in the record for giving 

compensation to the next kin of the victim. Hence, it is hereby recommended to 

give appropriate compensation to the victim /next kin of the victim by the District 

Legal Service Authority, Sonitpur, Tezpur.  

 

35.  The bail bonds for the accused Sher Ali, Saidul Islam, Kuddus Ali, 

Msstt Fatema Khatoon and Msstt. Majida Khatoon shall remain in force for six 

months from today and bail bonds for the accused Abul Kalam, Rustam Ali and 

Araj Ali are cancelled. 

 

36.   Free copy of judgment be furnished to the convicts. 

37.  Copies of judgment be furnished to the Learned District Magistrate, 

Sonitpur, Tezpur as per provision of Section 365 of Cr.P.C and to the Learned 

Secretary, District Legal Service Authority, Sonitpur, Tezpur. 

 

   Given under my Hand and Seal of this Court on this the 19th day of 

November, 2019.  

  
                                                                                        (R Baruah) 
                                        Addl. Sessions  Judge (FTC),
                            Sonitpur,Tezpur. 
 
 
Dictated and corrected by me. 
 
 
  
         (R Baruah) 
Addl. Sessions  Judge (FTC), 
       Sonitpur, Tezpur                                      
 
 
Dictation taken and transcribed by me: 
 
 
Smt. Pori Das, Steno. 
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A N N E X U R E 
 
 

Witnesses examined by the prosecution: 
 
 
1.PW1 – Msstt Hanufa Khatoon, 

2.PW2 – Md Akkas Ali, 

3.PW3 – Md Taleh Hussain, 

4.PW4 – Msstt Manjila Khatoon, 

5.PW5 – Md Abdul Kadir,  

6.PW6 – Dr Ranjan Kr Das, 

7.PW7 – Md Safiqul Islam, 

8.PW8 – Miss Amina Khatoon, 

9.PW9 – Md Jiarul Islam, 

10.PW10 – Md Harjul Islam, 

11.PW11 – Md Abdul Barek &  

12.PW12 – Sri Gopal Singha. 

 

Documents exhibited by the prosecution: 
 
 

1. Ext. 1 : Post Mortem Report, 

2. Ext. 2 : Inquest report,  

3. Ext. 3 : Ejahar  

4. Ext. 4 : Sketch map, 

5. Ext. 5 : Charge sheet &  

6. Ext.6  : The extract copy of GD Entry No.301 dated 19-09-2016.    

 

 
Documents exhibited by the prosecution: 
 

Nil. 
                                                                                     (R Baruah) 
                                     Addl. Sessions  Judge (FTC),
                        Sonitpur,Tezpur. 
 
 
 
 
 


